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QUESTIONS PRESENTED 


1. Did not the Motions Judge commit prejudicial error affecting 
substantial rights in refusing to set aside a stipulation which was not 
signed by the parties and subsequently grant judgments against 
Theodore and Gertrude Lit solely on the basis of this stipulation? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,919 


THEODORE LIT AND GERTRUDE LIT, 
Appellants, 


Vv. 


CONTINENTAL INVESTMENT CORPORATION, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Judgments against the appellants on a contested and disputed 
stipulation were entered by the United States District Court for the 
District of Columbia on the 25th day of November, 1958. Jurisdiction 
in this Court is conferred by Title 28 of the United States Code and 
Rules 54(a) (b) (c), 55 (b2) (c), 60 (b) of the Federal Rules of Civil Pro- 
cedure to set aside said stipulation and review and reverse the judg- 


ments of the District Court. ! 
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STATEMENT OF THE CASE 


The appellants were sued for a deficiency on a promissory note 
secured by a deed of trust on a home in Lake Barcroft. 


Although the complaint shows a credit from the proceeds of the 
sale of the real estate which secured said note to the appellee in the 
sum of $100.00, it does not disclose that the sale was made to its alter 
ego, Federal Investment Corporation, nor does it disclose the amounts 


received for the re-sale of said real estate. 


Answer was filed on behalf of the appellants by Louis S. Papa who 
was representing them at the time. In addition to material denials of 
some of the allegations of the complaint, the appellants alleged in their 
answer that the sale of said real estate was improper in certain respects, 
and prayed that the complaint be dismissed, the foreclosure sale be 
declared null and void and for such other relief as to the court may seem 


just and proper. 


There was no answer to the prayer that said foreclosure sale be 
declared null and void. 


On January 6, 1958, George H. Davis, Jr., of Washington, Virginia, 
who was not a member of this bar, entered his appearance as co-counsel 
for the defendants. 


On February 19, 1958, Louis S. Papa withdrew as attorney for the 
defendants. 


On March 3 and 27, 1958, a notice to take the deposition of John L. 
Culler, the Secretary of the Commonwealth Abstract Corporation, 
trustee under subject trust which was foreclosed, was filed in this Court 
with the notation that a copy had been sent to George H. Davis, Jr. at 
135 Broadway, New York, New York. It appears that this deposition 
was never taken. 


[ 
| 
i 
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On April 1, 1958 there was filed the appearance of local counsel, 
Ernest C. Raskauskas. This counsel never appeared further in this 


cause. 


On April 14, 1958, the stipulation which is the subject matter of 
this appeal was filed bearing the signatures of Nelson Deckelbaum and 
George H. Davis, Jr. as attorneys for the respective parties and that of 
Judge McLaughlin as approved. | 


| 

Subsequently motions, affidavits and points and authorities were 
filed to set aside and in opposition of motion to set aside stipulation as 
well as motion for judgment and in opposition to judgment on the stipu- 
lation and heard separately without evidence. | 


The motion to set aside the stipulation was denied and entered on 
the docket on November 5, 1958 and the motion for judgment was 
granted and the order for same entered on the docket on November 25, 
1958. : 


This appeal follows: 


STATEMENT OF POINTS 


1. The Court below erred in refusing to set aside stipulation for 
a consent judgment against both appellants and in entering its order of 
November 25, 1958 granting judgment against both appellants in the 
amount of $4,000.00 as there was absence of any real consent to the 
stipulation and the judgments because of lack of consent, want of con- 
sideration and mutuality, fraud, undetermined issues, and the possibility 
of other claims and suits on the note to which this judgment will not be 
res judicata as there were no findings of fact. | 


2. Substantial prejudice occurred by the Court below refusing to 
permit the appellant Gertrude Lit to testify at the hearing of petitioners 
motion to set aside the stipulation; and in refusing to permit the appel- 
lants to take depositions, file an amended answer, file affirmative 
defenses, set-offs and counter claims. | 
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3.-.The:Court below also erred in refusing to calendar the cause 
for trial and in denying the appellants the right to introduce evidence, 
including newly discovered evidence, and to have adjudicated the appel- 
lants' allegations of misrepresentation and conspiracy and determine 
the prayers for relief of the defendants. 


~ 


Qe 
4. A judgment on stipulation in a cause of action for deficiency 


on a promissory note, without either having the note as evidence or 
attaching it to and making it a part of the record transcends the limits 
of the Court and is void. 


ARGUMENT 


In this case the judgments were not as the result of an adjudication 
on the merits, but rest solely on a stipulation entered into between the 
attorneys for the parties. The stipulation was in the nature of a com- 
promise agreement, the settlement of which was never carried out. 
These judgments were therefore neither by consent nor by default. 
Where a compromise agreement as to settlement of a case was never 


consummated, there could be no consent judgment. Sawyer v. Mid Con- 


tinent Petroleum Corporation, 236 F. 2d 518. The appellants have nei- 


ther consented to this stipulation and subsequent judgments nor have 
they executed any releases. Not only do appellants claim misrepresen- 
tation and conspiracy thereby raising the question of fraud in the induce- 
ment for the stipulation, but in their answer to the complaint they pray 
that the foreclosure sale be declared null and void. The factual issues 
as to this prayer have not been disposed of by trial or this stipulation. 
Having made the aforesaid allegations and prayer, appellants have the 
right and are not estopped from having the factual issues determined 
by a trial on the merits. Saslaw v. Rosenfeld, Mun. App. D.C. No. 2268 
(February 9, 1959); Ayoub v. Gue et al., Mun. App. D.C. No. 2219 (Jan- 
uary 2, 1959); Mannos v. Fickensher, 62 A. 2d 791, Mun. Ct. of App. 
D.C. Under policy in favor of trial on the merits, slight abuse of 
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discretion in refusing to set aside a default judgment is sufficient to 
justify a reversal. White v. Luber, 144 A. 2d 774, Mun. Ct. App. D.C. 
Even a motion for granting of a summary judgment would not be granted 
as a general rule where there are allegations of fraud as they normally 


raise genuine issues of material fact. 


The proceedings and record in the District Court shows that the 
stipulation was signed by George H. Davis, Jr., attorney for defendants, 
an attorney who was not a member of this bar at the time and to whom 
notices had been mailed to a New York address. Local counsel for ap- 
pellants, Louis S. Papa, had withdrawn from the action and Ernest C. 
Raskauskas was substituted as local counsel for appellants. However, 
neither local counsel was present preliminarily to nor at the time the 
stipulation was signed. Nowhere in the record is there any evidence 
that anyone was authorized to sign this kind of a stipulation for the ap- 
pellants. In fact, the affidavit of the attorney for appellee avers that 
only one of the defendants, Mrs. Lit, was present. The other defendant 
was not present. . The affidavit of the other appellant sets forth that 
he never authorized anyone to enter into a stipulation on his behalf, 
more specifically, the stipulation filed in this case. There is no evi- 
dence in the record to contradict this. Certainly, an attorney may con- 
sent to whatever his client authorizes, but in this case there is not only 
a question as to whether or not the attorney was authorized but an un- 
contradicted denial. Can it be safely implied from the fact that Mr. 
Davis styled himself as attorney for the defendants by filing a praecipe 
and signing the stipulation that he had been employed and authorized to 
enter into a stipulation on behalf of the defendants ? White v. Joyce, 
158 U. S. 128 (1947)argued in this Court, held ina similar situation that 
it could not so be safely implied. The remedy for unauthorized consent 
is by a proceeding in Court where consent was received and acted on in 
which proof may be taken and the facts ascertained. Pacific Railroad v. 
Ketchum, 101 U. S. 289. The District Court heard the matter on motion 
and thereby could not go into the matter of proof as it would at a trial 
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and in fact felt that it had to decline tender of proof including the offered 
testimony of the appellant, Gertrude Lit, who was present at the hearing 
to set aside the stipulation. It has been clearly established that it does 
not go to the power of the Court to adjudicate between the parties. 


Voorhees v. Bank of U. S., 10 Pet. 449. Cooper v. Reynolds, 10 Wall 
308. Christianson v. King County, 239 U. S. 356, 372. 


Neither the stipulation nor the judgments contain any provision 
which constitute a determination on the claims of the appellee, or the 
denials and prayers for relief of the appellants. There was no proof of 
appellee's allegations. Appellee neither made the note a part of its 
complaint nor made it a part of the record to merge with the judgments. 
This is contrary to the policy of this Court and unjust and prejudicial to 
the appellants as it not only gives judgments to the appellees, but a 
negotiable instrument which it can put into the flow of commerce and 
produce new claims and suits against the appellants by bona fide pur- 
chasers for value. Every judgment and decree must be supported by 
facts and at least the absence of denials necessary to its validity. 

Swift & Co. v. U. S., 48 S. Ct. 311, 276 U. S. 311. Wood v. Cox, 113 Atl. 
901. Black v. Keiley, 23 N.J. Eq. 538. Grob v. Cushman, 45 Ill. 119. 


The trial court should hear newly discovered evidence (Terry v. 
Logue, 97 Ark. 314, 133 S.W. 1135) and the appellants should be given 
the opportunity to develop the facts that the officers, directors and 
stockholders of the Federal Investment Corporation to which the real 
estate securing the promissory note which is the subject matter of ap- 
pellee's complaint, was sold were identical with those of the appellee 
corporation; and that the business address of both corporations were 
also the same as shown by the certified Annual Reports and Certificates 
of Authority of these corporations, attached hereto, so that one was 
merely the alter ego of the other for the purpose of stifling bidding and 
other unfair conduct at the sale resulting in an inadequate price of 
$100.00. 
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It is true that where there is inadequacy of price at a foreclosure 
sale, a court of equity will be justified in setting aside the sale on proof 
of any attempt to stifle bidding or any other unfair conduct at the sale. 
Inadequacy of price is a strong auxiliary argument in connection with 
circumstances which cast doubt or suspicion upon the correctness of 
the sale. But mere inadequacy of price alone is not sufficient to set 
aside a sale, unless it be so gross and inordinate as to shock the con- 
science and raise the presumption of fraud, unfairness, or lack of 
judgment on the part of the mortgagee, or some misconduct or mistake 
for which the purchaser should be held responsible. Bachrach Vv. 


Washington United Cooperative, 181 Md. 315, 322, 29 A. 2d 822, 826; 
Walker v. Williams, Md. _, 146 A. 2d 203, 205. | 


The rule permitting relief from default judgments should be 
liberally construed and any doubt should be resolved in favor of setting 
aside default, so that trial on merits may be had. Italia Societa 


Anonima Di Navigazione (Italian Line) v. Cavaliers, 99 A. 2d 488 (D.C. 


Mun. App. 1953). 


It is a policy of courts to favor a trial on the merits, and any 
doubt should be resolved in favor of a motion to vacate default. Askew 
v. Randolph Carney Co., 119 A. 2d 116 (D.C. Mun. App. 1957-1958). 


Where judgment is entered on a stipulation it cannot be broader 
than the stipulation itself. In re Clark, 176 F. 955 N.Y. 
CONCLUSION i 
There was absence of any real consent to the stipulation and the 
judgments because of lack of consent, want of consideration and 
mutuality, fraud, undetermined issues, and the possibility of other 


claims and suits on the note to which this judgment will not be res 
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judicata as there were no findings of facts. If a court makes a decree 
or enters a judgment which transcends the limits of its authority, as 


in this case, such judgment is not merely erroneous, but void. 


Respectfully submitted, 


DAVID SHAPIRO 


401 Tower Building 
Washington 5, D. C. 


Attorney for Appellants 





A -t 
APPENDIX i Form No. 7 


47837 DISTRICT OF COLUMBIA 9 eee ee 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


CERTIFICATE OF AUTHORITY | 
OF ! 
CONTINENTAL INVESTMENT CORPORATION 

The undersigned, as Superintendent of Corporations of the District of 
Columbia, hereby certifies that duplicate originals of an Application of 
CONTINENTAL INVESTMENT CORPORATION for a Certificate of 
Authority to transact business in the District of Columbia, duly signed 
and verified pursuant to the provisions of the District of Columbia 
Business Corporation Act, have been received in this office and are 


found to conform to law. 


ACCORDINGLY, the undersigned, as such Superintendent of Corpora- 
tions, and by virtue of the authority vested in him by law, hereby issues 
this Certificate of Authority to CONTINENTAL INVESTMENT COR- 
PORATION to transact business in the District of Columbia under the 
name of CONTINENTAL INVESTMENT CORPORATION and attaches 
hereto a duplicate original of the application for such Certificate. 
FILED 
7-26-57 | 
BY: /s/ E.D.W. 
Asst. Superintendent of Corporations 


Dated July 26, 1957 


[SEAL] 


/s/ Alfred Goldstein 
Superintendent of Corporations 
| 
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EXECUTE IN DUPLICATE Form No. 6 
Office of Superintendent of Corporations Section 103 
District of Columbia 


Filing Fee $20.00 Note 1 


Indexing Fee $2. 00 
Recording Fee $6. 00 Note 2 


APPLICATION FOR 
CERTIFICATE OF AUTHORITY 
OF 
CONTINENTAL INVESTMENT CORPORATION 


To the Superintendent of Corporations 
of the District of Columbia: 


Pursuant to the provisions of Section 103 of the District of Columbia 
Business Corporation Act, the undersigned corporation hereby applies 
for a Certificate of Authority to transact business in the District of 
Columbia, and for that purpose submits the following statement: 


FIRST: The name of the corporation is: CONTINENTAL INVESTMENT 
CORPORATION 


SECOND: The name which it elects to use in the District of Columbia 
is: CONTINENTAL INVESTMENT CORPORATION (Note 3) 


THIRD: It is incorporated under the laws of Maryland 


FOURTH: The date of its incorporation is: Nov. 1955 and the period of 
its duration is: Perpetual . 


FIFTH: The corporation is licensed to transact business in the 
District of Columbia as required under the Income and 
Franchise Tax Act. YesorNo NO . [If so, under 
what corporate name and 
license No. : 


The address, including street and number, if any, of its 
principal office in the state or country under the laws of 
which it is incorporated is: 4800 Rhode Island Avenue, 
Hyattsville, Md. 


SEVENTH: The address, including street and number of its proposed 
registered office in the District of Columbia is: 1111 E 
Street, N. W., and the name of its proposed registered 
agent in the District of Columbia at that address is: 
James Crane 
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EIGHTH: The name or names of the state or states, if any, in which 
it is admitted or qualified to transact business are: Maryland 
NINTH: The purpose or purposes for which it was incorporated: 
Real Estate Investments | 


TENTH: The purpose or purposes for which it proposes to pursue in 
the transaction of business in the District of Columbia are: 





Real Estate Investments 


ELEVENTH: 
The names and respective addresses, including street and 
number, if any, of its directors and officers are: 


Name Office | Address 

Bernice B. McMahon Director 1131 Investment Bldg., 
Wash. >» Dac; 

Ira T. Byram, Jr. Director 1131 Investment Bldg. , 
Wash., D.C. 

Max S. Kraft Director 1131 Investment Bldg. , 
Wash., D.C. 

Bernice B. McMahon President 1131 Investment Bldg. , 
Wash. EDAC. 

Ira T. Byram, Jr. Vice President 1131 Investment Bldg. , 
Wash., D.C. 

Max S. Kraft Secretary 1131 Investment Bldg., 
Wash., D.C. 

Ira T. Byram, Jr. Treasurer 1131 Investment Bldg., 
vest DC. 

TWELFTH: 


The aggregate number of shares which it hag authority to 
issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, within a class is: 


Par Value Per 
Share or Statement 


Number of That Shares are 
Shares Class Series Without Par Value 
900 Common None No Par 
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THIRTEENTH: 


The aggregate number of its issued shares, itemized by 
classes, par value of shares, shares without par value, and 
series, if any, within a class, is: 


Par Value Per 
Share or Statement 

Number of : That Shares are 
Shares Class Series Without Par Value 


500 Common None No Par 
FOURTEENTH: 


This Application is accompanied by a copy of its articles of 
incorporation and all amendments thereto, duly certified by 
the proper officer of the State wherein it is incorporated. 


Dated: 6 - 4, 1957 ! CONTINENTAL INVESTMENT 
CORPORATION (Note 4) 


By: /s/ Ira T. Byram, Jr. (Note 5) 
Its Vice President 


(Corporate Seal) 

ATTEST: 

/s/ MaxS. Kraft Note 5) 
Its Secretary 

DISTRICT OF COLUMBIA, ss: 


I, Henry M. Fowler, a notary public, do hereby certify that on 


the 4th day of June, 1957, personally appeared before me Ira T. Byram, 
Jr., who, being by me first duly sworn, declared that he is the Vice 
President.of Continental Investment Corporation, that he signed the 
foregoing document as Vice President of the corporation, and that the 
statements therein contained are true. 
/s/ Henry M. Fowler 

(Notarial Seal) Notary Public 

Notes: 


1. Make check covering filing fee and indexing fee payable to the 
“Superintendent of Corporations". 


2. Recording fee $3. 00 for 2 pages or less and $1. 00 for each 
additional page or fraction thereof. Check payable to the 
“Office of Recorder of Deeds, D.C.". 
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3. If the name of the corporation does not contain the words, 
"corporation", "company", "incorporated", or “limited”, 
or does not contain an abbreviation of one of such words, 
insert the name of the corporation with the word or abbre- 
viation which it elects to add thereto for use in the District 
of Columbia. 


4. Exact corporate name of corporation making o application. 


5. Signature and titles of officers signing for the corporation. 
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Office of Superintendent of Corporations 
District of Columbia | Form No. 44 


Filing Fee $4.18 (Note 1) Section 98 


> 
a 


Charter filed March 13, 1956. se 13189 
ANNUAL REPORT 
OF 
FEDERAL INVESTMENT CORPORATION 
(Domestic Corporation 


ee re sae 


To the Superintendent of Corporations 
District of Columbia: 


Pursuant to the provisions of Section 98 of the District of 
Columbia Business Corporation Act, the undersigned domestic cor- 
poration hereby submits the following annual report: 


FIRST: The name of the Corporation is Federal Investment 
Corporation | 


SECOND: The address including street and number, if any, of its 
registered office in the District of Columbia is 


1732 K Street, N. W., Washington, D. C. 


and the name of its registered agent at such address is 
JAMES CRANE 


The names and respective addresses including street and 
number, if any, of its directors and officers are: 


Name ! Office Address 


Bernice B. McMahan | Director 215 Investment Building 
3 Washington, D.C. 


Ira T. Byram, Jr. Director : " y 
Max S. Kraft Director ty re ny 
Bernice B. McMahon President 215 Investment Building 
Ira T. Byram, Jr. Vice President " 

Max S. Kraft Secretary " 

Ira T. Byram, Jr. Treasurer " 


FOURTH: The character of the business in which it is actually engaged 
in the District of Columbia, briefly stated, is real estate 


broker & agent 





? 
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FIFTH: The aggregate number of shares which it has authority to 
issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, within a class, is: 


Par Value Per 
Share or Statement 
Number of That Shares are 
Shares Class Series Without Par Value 
200 Common ! No par 


SIXTH: The aggregate number of its issued shares, itemized by 
classes, par value of shares, shares without par value, and 
series, if any, within a class, is: 


Par vatue Per 
Share or Statement 


Number of That Shares are 
Shares Class Series oe: Par Value 


No shares issued as yet 


SEVENTH: It will pay an annual report fee on the basis of the amount of 
its total authorized capital stock on the 15th day of March, 
immediately preceding April 15th the date on which such 
annual report is due to be filed. (Note 1) 


Dated April 20, 1956 FEDERAL INVESTMENT CORPO es iQN 
e 
By /s/ MaxS. Kraft (Note 3) 


Corporate Seal Its Secretary 
DISTRICT OF COLUMBIA, SS: | 

I, Ann McCann, a notary public, hereby certify that on the 23rd. 
day of April, 1956, personally appeared before me Max S. Kraft, who 
being by me first duly sworn, declared that he is the Secretary, of 
Federal Investment Corporation, that he signed the foregoing document 
as Secretary of the corporation, and that the statements therein con- 
tained are true. : 
(Notarial Seal) /s/ Ann McCann 
NOTES: 4/24/56 ey 
1. Section 121: | 

(e) "Each domestic corporation organized, incorporated, or rein- 
corporated under the provisions of this Act shall pay, at the rate herein- 
after set out, an annual report fee based upon the amount of its total 
authorized capital stock on the 15th day of March immediately preceding 
the date on which such annual report is due to be filed. The annual report 
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fee shall be paid at the time of filing the annual report required of such 
corporations under the provisions of this Act. The amount of the annual 


report fee shall be as follows: 

Where the total authorized capital stock does not exceed $25, 000, 
$15; where the total authorized capital stock exceeds $25, 000, but does 
not exceed $100, 000, $25; where the total authorized capital stock ex- 
ceeds $100, 000, but does not exceed $300, 000, $40; where the total 
authorized capital stock exceeds $300, 000, but does not exceed $500, 000, 
$70; where the total authorized capital stock exceeds $500, 000, but does 
not exceed $1, 000, 000, $100; and a further sum of $50 for each 
$1, 000, 000, or fraction thereof, in excess of $1, 000,000. Shares with- 
out par value, for the purpose of ascertaining the amount of the annual 
report fee, but for no other purpose, shall be taken to be of the par 
value of $100 each. 

(f) In the case of a newly organized corporation, the amount of 
the annual report fee to be paid at the time of the filing of its first annual 
report shall be an amount at the rates provided in subsection (e) of this 
section prorated on a monthly basis for the period from the date its 
certificate of incorporation or reincorporation was filed with the Com- 
missioners to the April 15 on which said first annual report is due to be 
filed." 

Make check covering annual report fee payable to the Superintendent of 

Corporations. 

2. Exact Corporate name of corporation making the report. 

3. It shall be executed by the corporation by its president, vice 
president, secretary, assistant secretary, or treasurer, and 
verified by the officer making the report. 
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Filing Fee $25.00 (Note 1) . Form No. 44 


PAYABLE TO THE SUPERINTENDENT | bectiontee 
OF CORPORATIONS | YEAR 


ANNUAL REPORT 


FEDERAL INVESTMENT CORPORATION 


Important 
Must Be Filed On Or Be- 
fore April 15. Penalty 
For Failure or’ Refusal 
To File $25. 00 Plus 
Interest 


To The Superintendent of Corporations 
District of Columbia: 


Pursuant to the provisions of Section 98 of the District of Columbia 


Business Corporation Act, the undersigneddomestic corporation hereby 


submits the following annual report: 
FIRST: The name of the Corporation is Federal Investment 
Corporation ! 


SECOND: The address including street and number, if any, of its 
registered office in the District of Columbia is 1111 E Street, 
N. W. and the name of its registered agent at such address 
is James Crane 


The names and respective addresses, including street and 
number, if any, of its directors and officers are: 


Name Office : Address 


Bernice B. McMahon Director 1131 Investment Bldg. , 
Washington, D.C. 


Ira T. Byram, Jr. Director 1131 Investment Bldg. , 
Washington, D.C. 


Max S. Kraft Director 1131 Investment Bldg., 
Washington, D.C. 


Bernice B. McMahon President 1131 Investment Bldg., 
Washington, D.C. 


Ira T. Byram, Jr. Vice President 1131 Investment Bldg., 
Washington, DAC: 


Max 8. Kraft Secretary 1131 Investment Bidg. , 
Washington, D.C. 
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The character of the business in which it is actually engaged 
in the District of Columbia, briefly stated,is, Real Estate 
Investments 
The aggregate number of shares which it has authority to 


issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, within a class, is: 


Par Value Per 
: Share or Statement 
Number of That Shares are 
Shares Class Series Without Par Value 


500 Common None No Par 


SIXTH: The aggregate number of its issued shares, itemized by 
classes, par value of shares, shares without par value, and 
series, if any, within a class, is: 


Par Value Per 

| Share or Statement 
Number of That Shares are 
Shares Class Series Without Par Value 


500 Common | None No Par 


SEVENTH: It will pay an annual report fee on the basis of the amount: 
of its authorized capital stock on the 15th day of March, 
immediately preceding April 15th the date on which such 
annual report is due to be filed. (Note 1) 


Dated April 15, 1957 FEDERAL INVESTMENT CORPORATION 
Corporate Seal By /s/ MaxS. Kraft (note 2) 
DISTRICT OF COLUMBIA, ss:  [* Secretary _ 

I, Ann McCann, a notary public, hereby certify that on the 15th 
day of April, 1957, personally appeared before me Max S. Kraft, who 
being by me first duly sworn, declared that he is the Secretary, of 
Federal Investment Corp., that he signed the foregoing document as 
Secretary of the corporation, and that the statements therein contained 
sSG ECS /s/ Ann McCann 
(Notarial Seat) Notary Public 


NOTES: 
1. Section 121: 


(e) "Each domestic corporation organized, incorporated, or rein- 


corporated under the provisions of this Act shall pay at the rate herein- 
after set out, an annual report fee based upon the amount of its total 
authorized capital stock on the 15th day of March immediately preceding 
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the date on which such annual report is due to be filed. The annual re- 
! 
port fee shall be paid at the time of filing the annual report required of 





such corporations under the provisions of this Act. The amount of the 
annual report fee shall be as follows: | 
Where the total authorized capital stock does not exceed $25, 000, 
$15; where the total authorized capital stock exceeds $25, 000, but does 
not exceed $100, 000, $25; where the total authorized capital stock exceeds 
$100, 000, but does not exceed $300, 000, $40; where the total authorized 
capital stock exceeds $300, 000, but does not exceed $500, 000, $70; 
where the total authorized capital stock exceeds $500, 000, but does not 
exceed $1, 000, 000; $100; and a further sum of $50 for each $1, 000, 000, 
or fraction thereof, in excess of $1, 000, 000. Shares without par value, 
for the purpose of ascertaining the amount of the annual report fee but 
for no other purpose, shall be taken to be of the par value of $100 each. 
(f) In the case of a newly organized corporation, the amount of the 

annual report fee to be paid at the time of the filing of its first annual re- 
port shall be an amount at the rates provided in subsection (e) of this 
section prorated on a monthly basis for the period from the date its certi- 
ficate of incorporation or reincorporation was filed with the Commis- 
sioners to the April 15 on which said first annual report is due to be filed." 
2. It shall be executed by the corporation by its president, vice presi- 

dent, secretary, assistant secretary, or treasurer, and verified by 

the officer making the report. | 
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JOINT APPENDIX 


[Filed November 30, 1956] | 
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


CONTINENTAL INVESTMENT CORPORATION : 
1511 K Stteet, N. W. : 
Washington, D. C. 


Plaintiff. % ! 
vs. : C.A. No. 4562-56 


(1) THEODORE LIT 

(2) GERTRUDE LIT 
1028 Connecticut Avenue, N. W. 
Washington, D. C. 


Defendants 
COMPLAINT ON A PROMISSORY NOTE 


1. The amount claimed exceeds Three Thousand ee 000. 00) 
dollars, exclusive of interest and costs. : 

2. By their promissory note dated at Arlington, | Virginia, June 
30, 1953, the defendants promised to pay to the order of BURMAN AND 
HAMMOND the amount of Eleven Thousand ($11, 000.00) Dollars, with 
interest at the rate of six (6%) percent per annum, a copy of the prom- 
issory note aforesaid being annexed hereto. | 

3. Said promissory note contained a provision, among other 
provisions, that the said note should be payable Four Thousand 
($4, 000. 00) Dollars on February 1, 1954, Three Thousand ($3, 900. 00) 
Dollars on June 1, 1954, and Four Thousand ($4, 000. 00) Dollars on 
October 1, 1954, excepting to the makers the privilege of paying the 
balance due on October 1, 1954, in such monthly installments of principal 
and interest as should amortize the balance over a nine (9) year period 
from October 1, 1954. Said note also contained a provision that default 
in the payment of any installment would accelerate maturity of the un- 
paid balance. 
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4, Said promissory note was duly endorsed without recourse by 
the said BURMAN & HAMMOND, known as Paul I. Burman and Paul 
Hammond, to the order of the plaintiff and thereupon, the plaintiff, 
Continental Investment Corporation became the owner and is now the 
holder in due course of the said promissory note. 

5. Payment of the said promissory note was secured on certain 
real estate owned by the defendants, known as Lot 307 in Section 3, Lake 
Barcroft, Fairfax County, Virginia. The deed of trust, securing pay- 
ment of the indebtedness, contained a power of sale in the event default 
should be made in the payment of the said promissory note. Default 
having been made, the said real estate, in accordance with the power of 
sale, was sold at public auction and after charging the defendants with 
the cost of foreclosure, as was provided by the deed of trust, and after 
crediting the said defendants with the proceeds of sale, and re-sale, 
there is due and owing by the defendants to the plaintiff, the sum of 
$4,813.50. No part of said amount has been paid by the said defendants, 
although due demand and claim has been made therefor. 

WHEREFORE, plaintiff demands judgment against the defendants 
in the amount of $4, 813.50, with interest from June 26, 1956,and costs. 


/s/ Jacob N. Halper 
331 Investment Bldg. 
Washington 5, D.C. 
Attorney for Plaintiffs 


BILL OF PARTICULARS 


Unpaid Balance $10, 309. 40 
Costs of foreclosure 404.10 
Credit Proceeds of Sale $ 100.00 
Credit Proceeds of re-sale 5, 800. 00 
Deficiency and amount claimed 
With interest from June 26, 1956 4, 813. 50 

$10, 713. 50 $10, 713. 50 





[Filed December 26, 1956] 
ANSWER TO COMPLAINT | 

The Answer of the defendants, Theodore Lit and Gertrude Lit, 
respectfully represents as follows: 3 

1. That they admit paragraphs 1,2, and 3 of the Complaint. 

2. That they are without sufficient knowledge either to admit or 
deny paragraph 4 of the Complaint, and demand strict proof thereof. 

3. That they admit that payment of the said promissory note was 
secured on certain real estate owned by the defendants, known as Lot 
307 in Section 3, Lake Barcroft, Fairfax County, Virginia, and that the 
deed of trust, securing payment of the indebtedness, contained a power 
of sale in the event default should be made in the payment of the prom- 
issory note, but deny the remaining allegations of paragraph 9 of the 
Complaint. | 

4, That the sale of said real estate at public auction was improper 
with respect to the advertised terms of the sale and as. to the period of 
time notice of said foreclosure was published. | 

WHEREFORE, the premises considered, the defendants pray, 

1. The complaint be dismissed. 

2. That the said foreclosure sale be declared - and void. 

3. And for such other and further relief as to the Court may seem 
just and proper. | 


/s/ Louis | Papa 
Attorney for Defendants 
1507 M St., N. W. 
Washington, D.C. 


Certificate of Service] 


[Filed August 29, 1957] 
PRAECIPE 


The Clerk of said Court will please withdraw the appearance of 


Jacob N. Halper and enter the appearance of Nelson Deckelbaum, 1105 
Investment Building, as attorney for plaintiff. | 


/s/ Nelson Deckelbaum /s/ Jacob N. leaaines 
1105 Investment Building 331 Investment Building 





[Filed December 16, 1957] 4 
PLAINTIFF'S PRE-TRIAL STATEMENT 

This is an action for a deficiency judgment on a promissory note 

brought by plaintiff corporation against defendants. The note in question 
was executed on June 30, 1953, by defendants to the order of Burman and 

| Hammond in the amount of $11, 000. 00 and was thereafter duly endorsed 
_ without recourse to the order of plaintiff corporation, which became and 
| is now the holder in due course of the instrument. - 

The note was secured by a deed of trust on property known as 
Lot 307 in Section 3, Lake Barcroft, Fairfax County, Virginia. The trust 
instrument contained a provision for power of sale in the event of default 
in payment of the note. Default having been made, the real estate, in 
accordance with the power of sale was sold at public auction by the trustees 
_ and the defendants were charged with the costs of foreclosure and were 
- credited with the proceeds of the sale and resale of the property. 
) The deficiency is in the amount of $4, 813.50 with interest from 
June 26, 1956. 

STIPULATIONS 

1. That the authenticity of the note be stipulated to include the 
signatures thereon. 

2---That-the parties herete-stipulete-that-the property -was-re—seld 
for a- reasonable vaiue- 


/s/ Nelson Deckelbaum 


Attorney for Plaintiff 
aie Sale ake ine pate 


[Filed December 16, 1957] 
PRETRIAL STATEMENT OF DEFENDANTS 
1. Defendants deny that the sum claimed by Plaintiff is a proper 
- amount. They demand strict proof of the credits of proceeds of sale 
- and re-sale, and the conditions thereof. 
2. Defendants allege further that the foreclosure sale was im- 
proper and not in accordance with existing Virginia legal requirements. 


/s/ Louis S. Papa 
Attorney for Defendants 


[Filed January 6, 1958] 
PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: : 

This is an action for a deficiency judgment on a promissory note. 

The issues are defined in the pretrial statements attached. 

The defts. state that they rely upon Chap. 557, sec. 95-59 of the 
Virginia Code with reference to Para. 2 of their pretrial statement. 

The parties stipulate the authenticity of the note, including the 
signatures thereon, which will be received in evidence without formal 
proof. : 


/s/ Nelson Deckelbaum 
Attorney for Plaintiff 


/s/ Louis S. Papa | 
Attorney for Defendants. : 
: /s/ Joseph C. McGarraghy 
Pretrial Judge 


[Filed January 6, 1958] 
PRAECIPE 
The Clerk of said Court will please enter my appearance as co- 
counsel for defendants in this cause. : 


/s/ George H. Davis, Jr. 
Attorney for Defendants 


[Filed February 19, 1958] 
PRAECIPE ! 
The Clerk of said Court will please withdraw my appearance as 
attorney for defendants, pursuant to order of defendants. Copy of this 
praecipe mailed to defendants this 19th day of February, 1958. 


/s/ Louis S. Papa 
2/19/58 | Attorney for Defendants 
Let this be filed. | 
/s/ Joseph C. McGarraghy 


Judge 


[Filed March 26, 1958] 
NOTICE OF TAKING DEPOSITION 

To: George Davis, Esq. 

Room 1006, 135 Broadway 

New York, New York 

Attorney for defendants 

Please take notice that on Thursday, March 27,1958, at 1:30 P. M. 

at 15th and N. Courthouse Road, Arlington, Virginia, the plaintiff, 
_ Continental Investment Corporation, will take the deposition of John L. 
, Culler, upon oral examination for discovery and/or use as evidence, or 
both, in the above entitled cause, before Lloyd Harkins, a Notary Public, 
or before an officer competent to take such testimmy. 


/s/ Nelson Deckelbaum 


Attorney for Plaintiff 
xK * ae ss 


: [Certificate of Mailing] 


: [Filed April 1, 1958] 
| PRAECIPE 

The Clerk of said Court will please enter my appearance as 
resident counsel for the defendant. 


/s/ Ernest C. Raskauskas 
1507 M Street, N. W. 
Associate Attorney for Defendant 





[Filed April 14,-1958] 7 
STIPULATION 

The parties hereto, desirous of mutually settling the controversies 
between them do hereby enter into the following stipulation: 

On or before October 1, 1958, defendant Theodore Lit: and Ger- 
trude Lit, will pay to plaintiff, Continental Investment Corporation, the 
sum of $3, 000.00, upon payment of which, plaintiff will at once enter 
a praecipe of dismissal with prejudice. In the event that defendants do 

not pay the sum of $3, 000. 00 on or before October 1, 1958, plaintiff 


> ; Ee 
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shall be entitled to have judgment entered in its favor, forthwith and 


without notice, against the defendants in the amount of $4, 000. 00. 


/s/ Nelson Deckelbaum 
Attorney for Plaintiff 


/s/ George H. Davis, Jr. 
Attorney for Defendants 


Approved: 
Judge Charles J. McLaughlin 


[Filed October 6, 1958] 
MOTION FOR JUDGMENT ON STIPULATION 

Comes now, Continental Investment Corporation, a corporation, 
by its attorney, Nelson Deckelbaum, and moves this Court to enter 
judgment in favor of plaintiff against defendants, Theodore Lit and 
Gertrude Lit, in the amount of Four Thousand ($4000. 00) Dollars, and 
for reasons therefore assigns the following: 

1. The parties hereto mutually agreed to a settlement of the 
controversies between them and with the approval of the Court, entered 
into a written stipulation manifesting the terms of said settlement, a 
copy of which is on file in this cause. ! 

2. Pursuant to the terms of said stipulation the defendants agreed 
to pay to plaintiff the sum of $3000. 00 on or before October 1, 1958. The 
stipulation further provided that in the event the defendants did not pay 
the sum of $3000. 00 on or before October 1, 1958, then plaintiff was en- 
titled to have judgment entered in its favor forthwith and without notice 
against the defendants in the amount of $4000. 00. : 

3. That defendants have made no payments to plaintiff. 

WHEREFORE, the premises considered, plaintiff demands judg- 
ment against defendants in the amount of $4000. 00. | 


/s/ Nelson Deckelbaum 
Attorney for Plaintiff 


[Certificate of Mailing] | 
[JURAT dated October 6, 1958. ] : 





[Filed October 6, 1958] 
MOTION TO SET ASIDE STIPULATION 

Come now the defendants by their attorney and move that the 
stipulation filed April 14,1958 in this cause of action be set aside; that 
| defendants be permitted to file amended answer and take depositions; 
and that the above entitled cause of action be calendared for trial, and 

for reasons state as follows: 
| 1. Defendants were without local counsel at the time said stipu- 
lation was executed by the attorneys for both parties, Louis S. Papa 
who was the attorney for the defendants had withdrawn from the case 
prior to said stipulation. Although the defendants, on the date set for 
trial of this cause of action, obtained the services of George H. Davis, 
Jr., Esq., a member of the bar. of the State of Virginia, it was im- 
possible to properly prepare their case or take advantage of the pro- 
cedures available to them. 

2. There are genuine and substantial affirmative defenses and 
set-offs available to defendants which they were unaware of as a matter 
of law. Some of these are insufficient notice and advertisement, failure 
to adequately comply with statutory requirements for foreclosure, de- 


- fects and ambiguity of the note which is the subject matter of this 


action, question as to whether or not the plaintiff was, in fact, a bona 
fide purchaser and holder in due course of said note, misrepresenta- 
' tions and conspiracy. The defendants should have the opportunity to 
have the facts giving rise to said defenses developed by depositions. It 
is significant that this had not been done at any time prior to the with- 
drawal of local counsel for the defendants. 

3. There is no valid consideration for this stipulation and it 
would merely result in an unfair profit to the plaintiff at the expense 
of the defendants, and justice requires that it be set aside. 

MURPHY AND SHAPIRO 


By /s/ David Shapiro 
Attorneys for Defendants 
401 Tower Bldg. 
Washington 5, D. C. 
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POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO SET ASIDE STIPULATION 

Cir. Ct. D.C. 1806. The court will not enforce the private 
agreements of counsel, but will see that parties are not entrapped by 
such agreements. - Moore v. Dulany, 1 Cranch, C.C. S D.C.) 341, 
Fed. Cas. No. 9758 (10 DCD 155). 

D.C. Mun. App. A party may be relieved from a stipulation when 
so doing does not prejudice the other party and will result in expedition 
of proceedings. - Stantucci v. Mancuso, 78 A. 2d 671 (10 DCD 51). 
Wherever justice requires a court may set aside a stipulation. Id. 

D.C. Mun. App. Stipulations of counsel, made either before or 
during course of trial, are binding and should be given effect, but where 
justice requires, court may set aside a stipulation. - Pitts Vie Ue Seis 
95 A. 2d 588 (10 DCD 51). : 

App, DC. A court cannot be deprived by stipulation of its power 
to give equitable relief, and wherever justice requires, a court may set 
aside a stipulation and the power to set aside extends to a time stipu- 
lation. - Laughlin v. Berens, 73 App.D.C. 136,118, F.2d 193 (10 DCD 51). 


/s/ David Shapiro 
Attorney for Defendants 


[Certificate of Service] 


[Filed October 6, 1958] 


AFFIDAVIT IN SUPPORT OF MOTION TO SET ASIDE 
STIPULATION 


DISTRICT OF COLUMBIA, SS: 


1. It was our understanding prior to and at the time we signed 


the second trust note that it would be paid by monthly payments in the 
amounts of $142. 00 each commencing about one year after we took 

possession of the house and continue for nine years, at which time the 
note would be paid. I was unaware that the note called for substantial 
curtailment. : 
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2. We made payments towards this note and then we attempted to 
sell the house and received offers up to $32,000.00. We then were ad- 
- vised by Joseph Rotwein, whom I believe to be a partner or associate 
of one Norman Altman, that they considered the house to be a good in- 
vestment and that they would like to take it over. They thought it could 
be resold through their syndicate at a profit. We therefore turned 
over what we believed to be the title to our home to them for that pur- 

- pose and moved to the District of Columbia. We were told that they 
would make the payments on the trusts and advertise the property for 
sale. I understand that they did make some payments on the trusts and 
I later learned that it was around this time that our refrigerator, stove, 
furniture and other personal property disappeared and foreclosure com- 
menced. The purpose of the aforesaid agreement was to relieve us of 
responsibility under the trusts, all profit on resale of the property to go 
to the syndicate. 

3. Subsequently we learned that instead of effecting a sale or 
_ reselling the house, it was foreclosed and the aforesaid Norman Altman 
was involved in some way in this disposition of our property. 

4. Ido not recall receiving notice that our home would be fore- 
closed and it came to me as a complete surprise. 
| 5. It is my understanding that the house is now up for sale in 

the approximate amount of $34, 000. 00. 

6. After our attorney, Louis S. Papa, withdrew from the case 
we understood that it was arranged for a local attorney to represent us. 
We paid $25. 00 for this local attorney. However, he never actually 
undertook to represent us. We were, in fact, left high and dry and with- 
_ out counsel. At the last minute on the day set for trial we were able to 
have George H. Davis, Jr., member of the Virginia bar, come in from 
out of town to appear for us. Obviously, however, it was too late and 
there seemed as though there was nothing to do but stipulate or go to 
trial unprepared. 

7. We do not agree with this stipulation; think it is unfair and 
_ that its enforcement would seriously injure us. We would like to have 
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our defense properly prepared and go to trial. | 


/s/ Gertrude Lit, 
Defendant 


[JURAT dated October 6, 1958. ] 





[Filed October 6, 1958] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

I have read the affidavit of my wife, Gertrude Lit, and find the 
facts stated therein to be correct to the best of my knowledge, infor- 
mation and belief. ! 

I personally do not recall receiving any notice that our home 
would be foreclosed and it came to me as a complete surprise. Further, 
I never authorized anyone to enter into a stipulation on my behalf, more 
specifically, the stipulation filed in this case. Adherence to this stipu- 
lation would be unfair and cause substantial injustice and injury to us. 

We would like to have our defense properly prepared So as to 
protect our rights and go to trial. : 


/s/ Theodore Lit, 
Defendant 


[JURAT dated October 6, 1958. | 





[Filed October 16, 1958] 
AFFIDAVIT OF NELSON DECKELBAUM 

DISTRICT OF COLUMBIA, SS: | 

Nelson Deckelbaum, being first duly sworn on oath deposes and 
states as follows: : 

1. That he is a member of the Bar of this Court, and counsel of 
record for plaintiff in the above entitled cause. : 

2. That this action was filed by plaintiff on November 30, 1956, 


and is an action for a deficiency judgment arising under a promissory 


note executed by defendants and secured by a second deed of trust on 
certain property located in the State of Virginia. 
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3. That at 1:45 P.M. on December 16,1957, your affiant appeared 
on behalf of plaintiff at a pre-trial hearing before the Honorable Judge 
McGarraghy. Representing the defendants at that hearing was Louis 
Papa, Esq. A pre-trial statement was presented on behalf of plaintiff, 
and Mr. Papa presented a pre-trial statement, which contained a mere : 
general denial and failure to comply with the law of Virginia. Mr. Papa 
was asked by the Court, and by your affiant, to state with specifity what 
sections of the Virginia Code he alleged to have been violated and what » 
facts would he prove in support of same. To this Mr. Papa replied that 
he did not know, that a Mr. George H. Davis, Jr., of the Bar of Virginia, 
had in fact been handling the matter for the defendants, and that Mr. 
Davis was more familiar with the facts surrounding the defense. Where- 
upon, Judge McGarraghy continued the pre-trial until January 6, 1958, 
with instructions that Mr. Davis be present at that time. 

4. That at 11:00 A.M. on January 6, 1958, your affiant again 
appeared before Judge McGarraghy for pre-trial. Present for the defen- 
dants at that time were Mr. Papa and Mr. Davis. Mr. Davis explained 
his defense to the court, pre-trial statements were submitted by both 
parties, and the Court thereupon entered its pre-trial order. Mr. Davis 
entered his appearance at that time by praecipe. 

>. That thereafter your affiant had numerous telephone conver- 
sations with Mr. Davis, both in the District of Columbia and in New York 
with regard to the possibility of the settlement of the action without pro- se 
ceeding to trial. 

6. On February 19, 1958, Mr. Papa withdrew as counsel for 
defendants, with leave of Court. The cause was first placed on the ready 
calendar on March 13,1958, and on March 26,1958, your affiant appeared 
before Chief Judge Laws and requested a continuance of the matter until 
April 1, 1958, because of the illness of one of plaintiff's witnesses. 
Your affiant also informed the Court that Mr. Davis, counsel of record - 
for defendants, was not a member of the Bar of this Court, whereupon x 
Chief Judge Laws directed that affiant write to Mr. Davis and explain to 
him that he must associate himself with local counsel. Pursuant to this 
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direction, a letter was written to Mr. Davis, who was then in New York 


on another matter, and a copy of same was sent to the defendants. Your 
affiant, in addition, personally telephoned Mr. Davis in een York to 
advise him of the same. 2 

7. A notice of the taking of deposition of plaintiff's witness, who 
was incapacitated by reason of a cardiac condition, was also mailed to 
Mr. Davis in New York on March 21, 1958. 

8. On April 1, 1958, the date set for trial, all parties appeared 
before Judge McLaughlin, the assigned trial judge. Mr. Davis was 
present, together with Mrs. Lit, one of the defendants. Your affiant, 
and an officer of plaintiff corporation, were present at trial. Before the 
proceedings began, Mr. Davis and your affiant were called into the 
judge's chambers in order to discuss the possibility of settlement. The 
settlement discussions consumed over two hours, and both Mr. Davis 
and your affiant conferred extensively with the Court and with our 
respective clients. As a result of the negotiations the stipulation of 
settlement was entered into. All the facts surrounding the transaction 
were brought out before Judge McLaughlin, and in settlement stipulation 
was approved by him, in writing. | 

9. At the request of Mr. Davis, the settlement = in the form 
of a stipulation rather than a judgment with a stay of execution. He re- 
quested that this be done in order to protect the credit rating of his 
clients, and so that no judgment would be entered against them on record. 
Your affiant approved in this, although both the Court and counsel under- 
stood that this was in fact the final disposition of the matter, as if in fact 
a final judgment had been entered. 

10. Specifically answering the allegations advanced in support 
of the motion, your affiant states: 

(a) In paragraph 1 of the Motion, it is stated "Defendants were 
without local counsel at the time said stipulation was executed by the 
attorneys for both parties". : 

The record herein will reflect that Ernest C. Raskauskas, Esq. , 

a member of the Bar of this Court, entered his appearance on behalf of 
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the defendants on the date of the trial. Therefore, the statement that 
defendants were without local counsel is not a correct statement of the 
facts. 

(b) In paragraph 1 of the Motion , it is stated: "Although the 
defendants, on the date set for trial of this cause of action, obtained the 
services of George H. Davis, Jr., Esq., a member of the Bar of the 
State of Virginia, it was impossible to properly prepare their case or 
take advantage of the procedures available to them." 

The record herein reflects that Mr. Davis entered his appear- 
ance at the pre-trial hearing before Judge McGarraghy on January 6, 
1958. Therefore, the statement that defendants obtained the services of 
Mr. Davis on the date of the trial is not a correct statement of the facts. 
In addition, your affiant had been informed by Mr.Papa, prior to January 
6, 1958, that Mr. Davis was the attorney who knew all the facts and was 
going to handle the matter for defendants. Furthermore, your affiant 
made several telephone calls to Mr. Davis well in advance of the trial. 

(c) Paragraph 6 of the affidavit of Gertrude Lit states: "We were, 
in fact, left high and dry without counsel. At the last minute on the day 
set for trial we were able to have George H. Davis, Jr., member of the 
Virginia Bar, come in from out of town to appear for us." 

The record herein and the contents of this affidavit reflect that 
this sworn statement is contrary to the facts in this case. 

11. In conclusion, your affiant points out that the defendants, al- 
though fully aware of the stipulation, have waited for more than six 
months to file a motion to set the stipulation aside. It is submitted that 
the motion is presently brought solely as a dilatory tactic and for the 
sole purpose of delay. 

/s/ Nelson Deckelbaum 


[JURAT dated October 16, 1958. ] 
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[Filed October 16, 1958] 


MEMORANDUM IN OPPOSITION TO DEFENDANTS’ 
MOTION TO SET ASIDE STIPULATION i 


Comes now the plaintiff, Continental Investment Corporation, a 
body corporation, by its Attorney Nelson Deckelbaum, and in opposition 
to defendants' Motion to Set Aside Stipulation, states to: the Court as 
follows: ! 

1. The defendants have not timely filed their ne for relief. 

2. Defendants’ affidavits are presented in bad faith solely for the 
purpose of delay. 

3. Defendants were represented by counsel of ne choice through- 
out the entire proceedings, who had adequate time to prepare their de- 
fense. 

4, The stipulation was ‘to be in lieu of a os with a stay of 
execution for the purpose of protecting the credit standing of defendants. 

9. The merits of the matters now raised by defendants were fully 
discussed before the Honorable Judges McGarraghy and McLaughlin, 
and defendants were present when the stipulation was agreed upon. 

6. Further reference is made to the affidavit of Nelson Deckel- 
baum attached hereto. : 


7. For such further reasons as may be assigned at the hearing of 


this cause. ! 
WHEREFORE, the premises considered, plaintiff prays: 

(1) That defendants’ motion to set aside stipulation be denied. 

(2) That judgment be-entered in favor of plaintiff against defendants 
in the amount of $4, 000. 00. | 

(3) That plaintiff be awarded reasonable counsel fees and expenses 
in connection with the defense of this motion. : 

(4) For such other and further relief as to the Court may seem 
just and proper. 


/s/ N elson Deckelbaum 
Attorney for Plaintiff 
[Certificate of Service] Mince os 





16 

[Filed October 16, 1958] 

MEMORANDUM OF POINTS AND AUTHORITIES 

IN OPPOSITION TO MOTION FOR JUDGMENT ON 

STIPULATION OF PLAINTIFF, CONTINENTAL 

INVESTMENT CORPORATION 

| 1. The defendants, through their attorneys, for reasons set 
forth in their motion to set aside stipulation and supporting affidavits 
and points and authorities filed herein on October 6, 1958, oppose the 
motion of the plaintiff for judgment on stipulation. 

2. As shown by defendants’ motion and affidavits, the settle- 
ment of their controversies were not mutually agreed upon by the 
parties. The offer of settlement failed to consider valid defenses and 
claims of the defendants and as such is repudiated and rejected by them. 

3. The defendants have not and do not concede liability in this 
Suit. The stipulation for plaintiff to be entitled to judgment was not 
executed by the parties, was without consideration and is void. 

4. Defendants, Theodore Lit and Gertrude Lit, respectfully 
move this court to grant their motion to set aside stipulation and to 
deny that of the plaintiff, Continental Investment Corporation. 

MURPHY AND SHAPIRO 


By /s/ David Shapiro 


Attorneys for Defendants 
x* * *« * *X 


[Certificate of Mailing] 


[Filed November 5, 1958] 
ORDER 
This cause having come before the Court upon defendants’ Motion 
to Set Aside Stipulation, and after argument of counsel in open Court, 
it is this 5th day of November, 1958, 
ORDERED that defendants’ Motion to Set Aside Stipulation is 
denied. 


/s/ David A. Pine 
Judge 





17 
[Filed November 25, 1958] 
JUDGMENT | 

This cause having come before the Court upon plaintiff's Motion 
for Judgment on Stipulation, and after argument of counsel, it is this 
25th day of November, 1958, by the Court ! 

ORDERED, that judgment is hereby entered in favor of the plain- 
tiff, Continental Investment Corporation, against the defendants, Theodore 
Lit and Gertrude Lit, in the amount of Four Thousand ($4000. 00) Dollars. 


| 
/s/ David A. Pine 
Judge 


[Filed December 19, 1958] 
NOTICE OF APPEAL | 

Notice is hereby given this 19th day of December, 1958, that 
Theodore Lit and Gertrude Lit, defendants hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 25th day of November, 1958 in 
favor of Continental Investment Corporation, plaintiff against said 
defendants. | 


/s/ David Shapiro 
Attorney for ‘defendants 
* * ae * 


[Filed January 2, 1959] 
SUGGESTION OF BANKRUPTCY 2 

Comes now the defendant, Theodore Lit, bankrupt in a pending 
bankruptcy proceeding, and hereby files a Suggestion of Bankruptcy in 
the above entitled action and advises the Court that on the 29th day of 
December, 1958, there was filed a voluntary petition in bankruptcy in 
the United States District Court for the District of Columbia, being 
docketed as Bankruptcy No. 95-58, that he was thereafter duly ad- 
judicated bankrupt; that the question of his discharge has not been 
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determined, and that the debt upon which the above captioned cause of 
action is based is of such a nature that a discharge in bankruptcy would 


ew) a 


be a release; that he has duly scheduled Continental Investment Cor- 
poration in his schedules filed in the said bankruptcy proceeding, and 
that the said company will in due course receive formal notice of the 





bankruptcy and all hearings and matters pertinent thereto; that an appeal 
on judgment in the above captioned suit was pending at the time of the 
filing of the petition in bankruptcy and is still pending. 

WHEREFORE, the premises considered, it is prayed that this 
Court, in accordance with the provisions of Title 11, U.S. Code, Chapter 
3, Section 29, and Section 11 of the Act of Congress Relating to Bank- 
ruptcy, stay all further proceedings and action on the judgment in the 
above captioned cause of action until the question of the defendants' 
discharge shall be determined by the Referee in Bankruptcy of the 
United States District Court for the District of Columbia before whom 
all proceedings in the defendant's bankruptcy matter are now pending. 


/s/ Theodore Lit 
1028 Connecticut Ave. N. W. 
Washington, D. C. 


/s/ David Shapiro 
Attorney for Defendant 
ee 


[Certificate of Service] 
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(i) 


QUESTION PRESENTED 


In the opinion of appellee, the question is: 


Did the Court below abuse its discretion either in 
denying appellants’ motion to set aside a stipulation of 
settlement or in granting appellee's motion to enter 
judgment on the stipulation, where the stipulation was 
signed by counsel for all parties and approved by the 
trial court? 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT ais. ol tae eitheiir Log epieny te. oare tik he 


I, <A Stipulation Of Settlement, Approved By The 
Court, For The Purpose Of Final Disposition Of 
The Controversies Between The Parties, Was 
Rightfully Enforced By The Court Below - 


The Motions Judge Did Not Abuse His Discretion 
In Denying Appellants’ Motion To Set Aside The 
Stipulation Nor In Refusing To Allow Appellants 
To Introduce “Newly Discovered” Evidence 


Appellants Were Barred By Laches From Seeking 
The Relief Requested And The Facts Of The Case 
Suggest That The Action Of Appellants Through- 
out Has Been For The Sole Purpose Of Delay 


CONCLUSION 


TABLE OF CASES 


Imhoff v. Walker, 51 A. 2d 309, D.C. Mun. App. : 
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Waltemeyer v. Autocar Sales & Service Co., 103 A. 2d 921, 
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50 Am, Jur., Stipulations 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 14,919 


THEODORE LIT 
and 
GERTRUDE LIT, 


Ve 


CONTINENTAL INVESTMENT CORPORATION, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This is an action brought by appellee on November 30, 1956, as 
the holder of a promissory note secured by a second deed of trust on 
property located in Virginia, for a deficiency judgment, the property 
secured thereby having been sold at foreclosure. (J.A. 1, 2). The 
property was then re-sold and the proceeds of both the foreclosure sale 


and re-sale were credited to the unpaid balance of the note (J.A. 2). 
| 
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Appellants filed an answer to the complaint through Louis S. Papa, 
an attorney, in which they admit the execution of the note, the terms 
thereof, and the power of sale contained in the trust instrument (J.A. 3). 


On December 16, 1957, appellee's attorney appeared at pre-trial 
before Judge McGarraghy. Appellants’ counsel, Mr. Papa, was also 
present. Mr. Papa informed the Court that a Mr. George Davis, of the 
Bar of Virginia, was handling the matter and would be in a better posi- 
tion to explain the appellants’ defenses. The pre-trial was continued 
until January 6,1958, at which time Mr. George Davis appeared, togeth- 
er with Mr. Papa, and Mr. Davis entered his appearance by praecipe 
(J.A. 5, 12). 


Mr. Papa, with the approval of the Court, withdrew as attorney 
for the defendants on February 19, 1956 (J.A. 5). 


Thereafter counsel for appellee notified Mr. Davis, pursuant to 
the direction of the late Chief Judge Laws, that he must associate him- 
self with local counsel (J.A. 12, 13). Mr. Davis at that time was in 
New York on another matter (J.A. 13). 


On April 1, 1958, all parties were before the Court, with the ex- 
ception of appellant Theodore Lit, at the time set for trial. Mr. Ernest 
C. Raskauskas entered his appearance as local counsel for appellants 
(J.A. 6). 


Before the trial began, counsel for all parties were called into the 
chambers of the trial judge to discuss the possibility of settlement. 
Settlement negotiations in chambers consumed over two hours, as a 
result of which the stipulation of settlement was entered into and ap- 
proved by the trial court (J.A. 13). 


At the request of appellants’ counsel, the settlement was in the 
form of a stipulation rather than a judgment with a stay of execution in 
order to protect the credit rating of appellants (J.A. 13). 
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On October 6, 1958, appellee filed a motion for judgment on the 
stipulation (J.A. 7). 


On the same date, approximately six months after the date of the 
stipulation, appellants filed a motion to set aside the =n (J.A. 8) 
together with supporting affidavits. 


Appellant Gertrude Lit, in her affidavit stated, "At the last minute 
on the day set for trial we were able to have George Davis, Jr., member 
of the Virginia bar, come in from out of town to appear for us. Obvious- 
ly, however, it was too late and there seemed as though there was nothing 
to do but stipulate or go to trial unprepared." (J.A. 10). 


Thereafter, the court below denied appellants’ motion to set aside 
the stipulation, (J.A. 16) and granted appellee's motion for judgment 
(J.A. 17). 


On December 29, 1958, appellant Theodore Lit filed a voluntary 
petition in bankruptcy (J.A. 17). 


SUMMARY OF ARGUMENT 


1. A stipulation of settlement, deliberately entered into by the 


parties, signed by counsel of record and approved by the Court, whereby 
they stipulate for final settlement and disposition of their controversies, 
should be enforced by the Court. ; 


2. The setting aside of a stipulation of settlement lies in the sound 
discretion of the trial court, and should not be SES with unless 
there is a manifest abuse of discretion. 


3. Appellees are barred by laches in seeking oe relief, in- 
asmuch as they waited over six months after the stipulation was entered 
into, and after a motion was filed to enforce judgment pursuant to the 
terms of the said stipulation, before filing a motion to set aside the stip- 
ulation. | 
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ARGUMENT 


rr A STIPULATION OF SETTLEMENT, APPROVED BY THE 
COURT, FOR THE PURPOSE OF FINAL DISPOSITION OF 
THE CONTROVERSIES BETWEEN THE PARTIES, WAS 
RIGHTFULLY ENFORCED BY THE COURT BELOW 


By definition a stipulation is an agreement, admission, or conces-.. 
sion made in a judicial proceeding by the parties thereto or their attor- 
neys, in respect of some matter incident thereto, for the purpose, ordi- 
narily, of avoiding delay, trouble and expense. (50 Am. Jur., Stipula- 
tions, Sec. 2). Inthis case this stipulation was entered into after 
lengthy conferences with the trial court and was intended to be the final 
disposition of the controversies between the parties. In fact, the settle- 
ment was in the form of stipulation rather than a judgment with a stay of 


execution in order to accommodate the appellants. 


With regard to the effectiveness of stipulations, the following is 


_ quoted from 50 Am, Jur., Stipulations, Sec. 12: 





“The courts look upon stipulations with favor, and, 
as a rule, will enforce all stipulations of parties 
or their attorneys for the government of their 
conduct or the control of their rights in a trial of | 
a cause or the conduct of litigation, if such stip- ~ 
ulations are not unreasonable, not against good 
morale or sound public policy, are within the 


general scope of the case made by the pleadings, e 
and are in such form as may be required by rule 
of court or statutory enactment." K 
Appellants have cited no authority to support their position in any } 
_ case which is in any wise similar in fact or law to the case at bar. The 
authorities, however, are abundant, and there are two cases decided by 4 
_ the Municipal Court of Appeals dealing with practically the identical factual 
Situation. 


In Waltemeyer v. Autocar Sales & Service Co., 103 A. 2d 921 
(D.C. Mun. App. 1954) there was an agreement of settlement, approved 
_by the trial court that the appellant would pay $500.00 in full settlement, 
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| 
that such sum would be paid in cash within thirty days, and that in the 
event payment was not made within the time specified the appellee should 
be entitled to judgment for the full amount of its claim. | When the appel- 
lant failed to make the payment within the time prescribed by the agree- 
ment of settlement, he brought an appeal and the Court oe the stipula- 
tion, stating at page 922: 
"When in the course of litigation the parties, with 

the approval of the court, deliberately stipulate for 

final settlement and disposition of their controversy, 

such stipulation should not be lightly set aside." 

In Maitico v. Novick, 108 A. 2d 540 (D.C. Mun. App. 1954) astip- 
ulation was entered into on March 10, 1954, providing that judgment 
would be entered for appellant for $711.99, without interest or costs, and 
with a stay of execution until July 15, 1954, If the $711.99 was not paid 
on or before July 15, 1954, then interest from March 1, 1952 and costs. 
were to be made a part of the judgment and added thereto. The Munici- 
pal Court of Appeals reversed the ruling of the trial court that interest 
and costs should not be included by reason of the failure of appellee to 





make timely payment under the stipulation, holding at page 541: 


“Although a court may set aside a stipulation when- 
ever justice requires, parties generally are bound 
by their stipulations, and a stipulation deliberately 
entered into by the parties for final disposition of 
their controversy ought not to be lightly set aside." 


In support of appellants’ motion to set aside the stipulation appel- 
lant filed an affidavit containing the following statement: 


“We were, in fact, left high and dry and without 
counsel, At the last minute on the day set for 
trial we were able to have George H. Davis, Jr., 
member of the Virginia bar, come in from out of 
town to appear for us. Obviously, however, it 
was too late and there seemed as though there 
was nothing to do but stipulate or go to trial un- 
prepared." (J.A. 10) 


| 
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The affidavit of counsel for appellee uncategorically contradicts this 
statement as it appears that Mr. Davis was in the case as counsel for ap- 
pellants long before the date of the trial, and in fact, appellants’ former 
counsel, Mr. Louis Papa, stated at the first pre-trial that Mr. Davis was 
handling the case for appellants. It is submitted to the Court that the 
statement under oath, made by appellant Gertrude Lit, was nota true 
statement of the facts by appellant and that the same was made for the 
sole purpose of delay. 


There was no doubt in the minds of Judge McLaughlin, counsel for 
appellants, counsel for appellee, and the parties hereto that Mr. Davis 
had full authority to act for appellants in executing the stipulation. Ap- 
pellant Lit was present in the court room during the entire time and her 
counsel made repeated trips from the judge's chambers to discuss the 
matter with her. 


It is further submitted that appellant Gertrude Lit's statement that 
“there was nothing to do but stipulate or go to trial unprepared" is in 
direct contradiction with the argument contained on page 5 of appellant's 
brief, as follows: 


“Can it be safely implied from the fact that Mr. 
Davis styled himself as attorney for the defen- 
dants by filing a praecipe and signing the stip- 
ulation that he had been employed and authorized 
to enter into a stipulation on behalf of the defen- 
dants?" 


> 


tr 


> 


~ 
at 





: 

7 | 
THE MOTIONS JUDGE DID NOT ABUSE HIS DISCRETION 
IN DENYING APPELLANTS' MOTION TO SET ASIDE THE 


STIPULATION NOR IN REFUSING TO ALLOW APPELLANTS 
TO INTRODUCE "NEWLY DISCOVERED" EVIDENCE 


Appellants have argued that the motions judge committed “prejudi- 
cial error" in refusing to set aside the stipulation. The law is clear, 
however, that such action lies in the sound discretion of the trial court, 
and appellants have nowhere either argued or set forth any reasons why 
there was an abuse of discretion in the instant case. 50 Am. Jur. Stip- 
ulations, Sec. 14, states: | 


"The rule is generally recognized that trial courts 
may, in the exercise of sound judicial discretion 


and in the furtherance of justice, relieve parties 
from stipulations which they have entered into in 
the course of judicial proceedings, and that on 
appeal the determination of the trial court as to 
the propriety of granting such relief will not or- 
dinarily be interfered with, except where a mani- 
fest abuse of discretion is disclosed." (under- 


scoring supplied). 


Appellant further argues that it brought "newly discovered" evidence 
before the motions judge. It is well established that “newly discovered" 
evidence must be such that by the exercise of due diligence, it could not 
have been discovered prior to the time of trial. (Imhoff v. Walker, 51 
A. 2d 309, D.C. Mun. App.) In the Imhoff case, the Court laid down 
the following criteria: | 


“The evidence must in fact be newly discovered, that 
is discovered since the trial; it must be shown that 
it was not due to want of diligence that the movant 


did not discover the evidence sooner; the evidence 

relied on must not be merely cumulative or im- 

peaching; and it must be such as would probably 

produce a different verdict if a new trial were granted." 

There was no showing that appellants could not have discovered 

the “newly discovered" evidence by the exercise of reasonable diligence, 
prior to the time set for trial. In fact, all the alleged "newly discovered" 
evidence was in existence prior to the time set for trial, and prior to the 


time that the stipulation was signed. 
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APPELLANTS WERE BARRED BY LACHES FROM SEEK- 
ING THE RELIEF REQUESTED AND THE FACTS OF THE 
CASE SUGGEST THAT THE ACTION OF APPELLANTS 
THROUGHOUT HAS BEEN FOR THE SOLE PURPOSE OF 
DELAY 


The complaint was filed on November 30, 1956 (J.A. 1) and appel- 
lants filed their answer on December 26, 1956 (J.A. 3). The pre-trial 
was held approximately two years later and the cause came to trial ap- 
proximately four months thereafter. The stipulation although approved 
and agreed upon on April 1, 1958, was not dated or signed until April 13, 
1958, by reason of the fact that appellants’ counsel was out of the City 
and could not sign the stipulation. Appellants’ motion to set aside the 
stipulation of settlement was not filed until after the filing of the motion 
of appellee for judgment on the stipulation. Obviously, had appellants 
been so infuriated at the terms of the settlement, they should have 
promptly sought relief to set the same aside. Instead they have discard- 
ed all of their former attorneys and after being faced with the problem 
of paying the judgment, have retained new counsel and now seek to stall 
the proceedings further. The inconsistencies of the affidavits of appel- 
lants filed in the court below, together with the statements contained in 
the appellants’ brief clearly indicate the reasons for the course of action 
taken by appellants. 


The record is clear that the following statements made by appellant 
Gertrude Lit in her affidavit in the court below are not correct state- 
ments of the facts: 


Par. 6.". . .We were, in fact, left high and dry without 
counsel, At the last minute on the day set 
for trial we were able to have George H. 
Davis, Jr., member of the Virginia bar, 
come in from out of town to appear for us. 
Obviously, however, it was too late and 
there seemed as though there was nothing 
to do but stipulate or go to trial unprepared." 
(J.A. 10). 


Paragraph 1 of the Motion to Set Aside Stipulation (J.A. 8) also 
contains averments which are contradicted by the record: | 
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Defendants were without local counsel at the 
time said stipulation was executed by the at- 
torneys for both parties. Louis S. Pape who 
was the attorney for the defendants had with- 
drawn from the case prior to said stipulation. 
Although the defendants, on the date set for 
trial of this cause of action, obtained the serv- 


ices of George H. Davis, Jr., Esq., a member 
of the bar of the State of Virginia, it was im- 


possible to properly prepare their case or take 
advantage of the procedures available to them." 

In fact, it is a more logical presumption that the reason that Mr. 
Davis had been retained by appellants to handle the case from the begin- 
ning was that he was a member of the Virginia bar and was more familiar 
with the laws of Virginia pertaining to real estate situated in that state. 
The record discloses that Mr. Davis was in the case officially since 
January 6, 1958, the day of the pre-trial, but he was actually handling 
the matter for appellants throughout the entire proceedings. 


CONCLUSION 


Appellee submits that the action of the court below in entering judg- 
ment on the stipulation was proper and in accordance with sound judicial 
discretion and prays that the judgment below should be affirmed. Pur- 
suant to Rule 23 of the Rules of this Court, appellee further prays that 
damages in the amount of ten (10%) per cent, plus interest and double 
costs, be imposed upon appellants by reason that this appeal has delayed 
proceedings on the judgment of the lower court, and appears to have 
been sued out merely for delay. : 


Respectfully submitted, 


NELSON DECKELBAUM 


1105 Investment Building 
Washington 5, D. C. 


Attorney for Appellee 





